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Enforcement Function
•
•

•

•

Enforcement department is responsible for
combating non-compliance with the FAIS
Act.
Main function of the department is to
punish wrongdoers (FSP’s and
representatives) through a system of
imposing financial penalties.
The Registrar is empowered to refer
contraventions of the FAIS Act to the
Enforcement Committee for administrative
penalty.
The department is also responsible to rid
the industry of bad apples through a
system of debarments.

Enforcement Function
•

•
•

Upon receipt of the referral from other
FAIS divisions, we consider the evidence
and conduct extensive investigations in
order to determine whether a
contravention exists.
If the facts prove a contravention, we
prepare a case for the Enforcement
Committee.
The next slide shows cases referred to the
EU. These cases are available on our
website.

Enforcement Orders
Cases referred to the Enforcement Committee for the period 1 January 2013 to 15
February 2016.
Date penalty
imposed
Respondent

Amount
imposed

26-Feb-15

Contravention
Sec 7(3) of the FAIS Act and sec 2
Rowe Hooper Insurance and
and 8 of the General Code of Conduct
Investment Brokers Cc
of Authorised Users “GCoC
R 150 000
Sec 7(1) of the Long Term Insurance
Mpiti Funeral Services CC
Act (LTIA)
R 200 000
Mhlangaveza Family Assurance Sec 7(1) of LTIA as well as sec 7(1)
(Pty) Limited
FAIS Act
R 200 000
Nestlife Assurance Corporation
Ltd
Sec 7(3) of the FAIS Act
R 100 000
Sec 7(3) of the FAIS Act and sec 2 of
Jacobus Gouws
the GCoC
R 200 000

27-Jan-15

Talksure Trading (Pty) Limited

02-Oct-14

22-Jul-13

Clifford May
Dominion Consulting (Pty)
Limited
Insurance Underwriting
Managers (Pty) Limited

15-Jul-13

Finstate CC

09-May-13

Sec 3A(1)(b) of the GCoC

R1.5m

23-Apr-13

Hippo Comparative Services
Martindale Securities and
Investments (Pty) Limited

Sec 3A(2)(a) and 11 of the GCoC

R 20 000

19-Mar-13

EQ FIN (Pty) Limited

Regulation 3(b) of the FAIS Act

R 150 000

08-Feb-13

Cucamia Finansiele Dienste CC Sec 7(1) of the FAIS Act

27-Oct-15
16-Sep-15
29-Jul-15
22-May-15

29-Jan-14

Sec 2 of the GcoC
Sec 7(3) of the FAIS Act as well as
sec 2 of the GCoC

R 250 000

Sec 3(3) of the GCoC

R 50 000

R 800 000

Sec 3(3) of the GCoC
R 50 000
Sec 13(2)(a) of the FAIS Act and sec
2 of the GCoC
R 40 000

R 100 000

Examples of Cases Referred to the
Prosecution Authorities
 Fidentia/J Arthur Brown
 The investigation of these cases emanated from the
FSB on instructions of the Registrar of financial
services providers.
 Fidentia, an asset management company under the
leadership (KI) of Brown was an authorised FSP that
was authorised to inter alia take deposits. TETA, one
of the investors entrusted Brown with millions of
rands, which in turn had to be invested with an A
rated bank in terms of Treasury regulations.
 TETA’s funds were embezzled by Brown and his
associates to fund their expensive lifestyles.

Cases Referred To The Prosecution Authorities

 After lengthy investigation by the FSB and due to
injustices and fraud detected during our investigations,
Brown was referred to the NPA for prosecution.
 TETA and MATCO ( an entity administering pension
funds of mineworkers) had lost millions due to the
conduct of Brown/ Fidentia and associates.
 The sentence against Brown by the Western High Court
was distasteful as it was a miscarriage of justice. He had
initially received a R150 000 fine for embezzling millions.
NPA appealed the decision and SCA imposed 15 year
imprisonment term.

Debarment Action
 Debarments of representatives operate on two
levels.
 Section 14(1): This section empowers and
enjoins FSP’s to debar representatives who are
 No longer competent to render financial
services;
 Have contravened the FAIS Act and
 who are no longer fit and proper to render
financial services.
 It is the responsibility of the FSP to ensure that
wrongdoers are not permitted to render financial
services. These measures are meant to protect the
public and the integrity of the financial services
industry.

Debarment Action
•

•

•

The debarment by an FSP has industry
wide consequences. The representative is
not only precluded from rendering services
for the debarring FSP. Barthram
judgment (2015)
The debarment of representatives is not
without problems. There are complaints of
apparent abuse of the debarment tool by
the FSP’s.
Debarment should not be used to satisfy a
provider’s contractual or other grievances
against a representative, unrelated to
fitness or competency requirements.

Debarment Action
 The Registrar has no power to set aside a
debarment effected by the FSP.
 The Registrar plays no role in terms of this
debarment.
 Registrar is only notified of the debarment and
upon notification the Registrar updates the
central register.
 The recourse for the aggrieved representative
lies in the review of the decision by High Court.
 That is often way beyond the financial means of
many representatives who firmly believe that
there were in fact no valid reasons for the
debarment and who often believe that the
debarment was malicious.

Debarment Action
 Amendments to section 14(1) of the Act have
been proposed in the FSRB.
 Of importance:
 it is proposed that the aggrieved
representative may lodge an appeal with the
Appeal Board established in terms of section
26 of the of the FSB Act as opposed to
representatives approaching the High Court.
 If this Bill is passed into law the new appeal
process will simplify and expedite a remedy at
minimal cost to the representative as compared
with the current remedies available.
 Other amendments proposed relate to the
procedure to be followed by FSP’s when debarring
representatives.

Debarment Action
CCMA Arbitration Awards And Debarments

• The core function of the CCMA is to resolve
labour disputes arising from unfair labour
practices in terms of the Labour Relations
Act.
• Debarred representatives often approach the
CCMA to have the decision of the employer
reviewed. This is on the grounds of the LRA.
• At the CCMA the parties either enter into a
settlement or the employer is ordered to
reinstate the representative to his/her
employment.
• The Arbitration award is binding on the
parties before the CCMA.

Debarment Action

CCMA Arbitration Awards And Debarments
• CCMA does not take into account the
requirements of the FAIS Act as they have no
jurisdiction to do so when granting relief to
employees.
• The CCMA determination is then sent to the
Registrar to reinstate the representative.
• The Registrar will not reinstate the person
unless reappointment process is followed or the
case is reviewed by the High Court.
• The Registrar will abide by an order of court
where it was cited as a party.

Debarment Action
 The Registrar is also empowered to debar any
person who is not longer fit and proper to render
financial service (Section 14A).
 This process follows thorough investigations
against the representative concerned.
 The representative is afforded an opportunity to
respond to the allegations (Audi alteram patem
rule) and based on the response and the facts in
totality, a decision is taken by the Registrar to
either debar or not to debar.
 During 2015 the Appeal Board heard 13 cases
brought by the representatives against the
Registrar’s decision to debar.
 In all the cases the Registrar’s decision was
confirmed.

Debarment Function
1 January 2013– 31 December 2015
Debarment

Section 14 A

YearReceived Debarred 450
2013
263
174
2014
209
292 400
2015

428

347

350
300
250

Received

200
150

Debarred

100
50
0

2013

2014

2015

Reappointment Of Debarred Representatives
Board Notice 82 of 2003 governs the reappointment of
representatives who were debarred in terms of section 14(1).
• It provides as follows “that an applicant for reappointment
as a representative must be a person who, on the date of
reappointment, complies with the following:
At least 12 (twelve) months since the debarment date must
have elapsed, unless the debarment was consequent on the
applicant not having qualified as contemplated in section
13(2)(a) of the Act, and the applicant has within that period
qualified as so contemplated….”
NB: A debarment under section 14(1) is not automatically
lifted as nothing in law authorises the Registrar to do so.
• The representative must approach an FSP for
reappointment even if it is within 12 months on
condition that the person has been rehabilitated.

REII – The Future Of
Competency

Objectives of FAIS
The objectives which the FAIS legislation aims to achieve:
• Protect consumers
• Professionalise the industry – improve the level of competency
Determination of Fit and
Proper
Requirements, 2008

Competency: Where we are now…
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Competency: Where we are now…
* Numbers obtained as at 02/11/2015

Competency: Where we are now…
Compliance with RE Level 1:
RE1: KIs for Category I, II, IIA, III and IV & Sole
Proprietors
96% pass rate

91% compliance

Competency: Where we are now…
Compliance with RE Level 1:
RE5: Representatives & Sole Proprietors

93% pass rate

92% compliance

(Thousand)

(Thousand)

Competency: Where we are now…
Regulatory Examination vs. Regulatory
Action

%
%
Figures taken from the May 2015 statistics in order to align with the regulatory action statistics

%
%

%
%

Competency: Where we are now…
Regulatory Examinations: Lessons Learned
 Number of persons required to write the level 1 examination not proportionate to risk;

 Managing “Regulation by Exemption” – approximately 25 149 “bespoke exam” exemptions;
 Not aligned with risk exposure in relation to the various licence categories / product sub-categories;
 Managing, maintaining, updating and quality assurance of examinations and infrastructure is complex

and costly;
 Challenges regarding level 2 examinations will be significantly
more complex:

•

Level 1 = 4 examinations

•

Level 2 = 26 examinations

* The exact number fluctuates all the time as persons enter and leave the industry.

Competency: Where we are going…
Regulatory Examinations: Level 2
Consider viable options to confirm product knowledge, where the
process would:
 Be practical, clear and cost effective;
 Cater for persons with multiple sub-categories;
 Cater for significant and/or on-going product updates/changes;
 Take into consideration the relevant RDR requirement
 product providers to conduct product training and assessment;
 To be risk-based and proportionate.

Competency: Where we are going…
Continuous Professional Development (CPD)
General exemption issued in order to consider more viable process to implement CPD, where
the process would:
 Prevent an administrative burden to approve and record CPD providers;
 Prevent a multitude of different CPD programmes/interventions/activities to be
individually approved and re-approved after the expiry date;
 Not create challenges in terms of updating and maintaining approved CPD providers and
programmes;

 Be cost effective, clear and practical;
 Allow support to be provided to affected persons who are unsure
about which CPD programmes / providers to use;
 Be risk-based and proportionate.

Competency: Where we are going…
Where to From Here to Implement Product
Knowledge Standards and CPD? In
process…
In
In
process…
Draft “Straw
Man” Model
process…



Conduct
Research
•International
Research
•Local Research

•Draft a model

Consultation

Consider
Future
Landscape

•CPD Workshops

•RDR

product specific

•CPD work group

•FSR Bill

knowledge

•MCRF Steerco

•Market Conduct /

requirements

sub-committee

(on-going)

Twin Peaks

which takes into
consideration

and CPD

Competency: Where we are going…
International Research Findings
Common set of principles underpinning competence requirements. These
include:
 Knowledge and skills of the individual must match

Australia
Netherlands
New Zealand

their role within the sector.
 Individuals cannot undertake regulated activities

unsupervised until they are assessed as competent
(even though they may have passed the appropriate
exam).

Singapore
United Kingdom

 Once an individual is deemed competent the
employer (FSP) must monitor them to ensure they
remain competent.
 Professional bodies plays an important role in
setting professional standards.

Competency: Where we are going…
National Research: Role Players

SARS

Small CPD
Workgroup

Professional
Bodies
Research

SAQA /
QCTO /
SETAs

Industry
Associations

Competency: Where we are going…
Principles of a Future Model for Product
Knowledge and CPD:
1. Requirements will take into consideration the principle of proportionality as well
as risk to the consumer;
2. “Professional standards” should apply to specific categories of authorised
persons based on the activity they perform and the financial product involved;
3. The existing FAIS fit and proper competency requirements will remain in place

and will be used as the basis from which any further requirements will be set;
4. Grandfathering principles will be applied wherever possible;
5. Alignment with all future regulatory requirements must be considered at all times,
i.e. RDR / FSR Bill.

Competency: Where we are going…
Proportion: Who Should Be Professional?
1. Financial Advisors
•

Financial Planners

•

Tier 1 – Complex Products

•

Tier 2 – Simple Products

2. Asset Management & Administration
•

Investment management

•

Hedge fund management

•

Pooled investment fund management (Equity Management)

•

Asset administration

3. Sales Execution Only (Intermediary Services)
•

Tier 1 – Complex Products

•

Tier 2 – Simple Products

4. Other Intermediary Services

Competency: Where we are going…
Professionalism: Challenges / Benefits

